ENFORCEMENT PYRAMID FOR ENVIRONMENT PROTECTION AND BIODIVERSITY CONSERVATION ACT 1999 (CTH) (EPBC ACT)*

CRIMINAL
PROSECUTION

Imprisonment < 7 yrs

Fine for person < $46,200

& for corporation < $231,000

e Conviction recorded

e Executive officer & landholder
liability (ss 493-496)

e Fault, strict & absolute liability

CIVIL ACTION

e Civil penalty for person < $550,000 and
for corporation < $5.5M (ss 481-486DB)
e Prohibitory and mandatory injunction (s 475)
e Interim injunction for immediate, strong remedy (s 475(5))
e Remediation determination by Federal Court (ss 480A-480C)

ADMINISTRATIVE ACTION

Arrest of offender (ss 430-433B)

Amendment, suspension, or revocation of approval (s 143-145A)

Publishing contraventions (s 498)

Remediation determination by Minister / administrative clean-up order (ss 480D-480N)
Seizure and forfeiture of specimens in contravention of Pt 13A (ss 444A-456AC)
Directed environmental audit (ss 458-462)

On-the-spot fine / infringement notice (s 497)

e Warning letter for technical breach

EDUCATION & PERSUASION TO ACHIEVE COMPLIANCE

> Remediation /
restitution effort
by offender

> Fault element
(i.e. intentional or
knowing harm,
especially where for
commercial gain,
attempt to avoid
detection, or history
of offending).

Innocent, negligent

> or reckless harm
(i.e. not intentional

or knowing harm).

NO ACTION DUE TO COMPLIANCE

* Tiers are not to scale — “no action due to compliance” should be largest by far. Concept adapted from Ayres I and Braithwaite J, Responsive Regulation (Oxford Uni Press, 1992).

Handout for presentation by Dr Chris McGrath, “Civil vs criminal remedies — options for a smart regulation strategy”, paper presented at Managing Investigations & Prosecutions — Improving Outcomes Workshop

(Best Practice Regulatory Services, Brisbane, 10 March 2009).
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